
PeterK Ashton
One OldeBarn Way
Acton,MA 01720

January10, 2012

BoardofAppeals
Townof Acton
482Main St.
Acton, MA 01720

Re: Boardof AppealsHearing#12-01,Petitionfor Review,WalkerRealtyandNext
Generation,January11, 2012

Membersof theBoardof Appeals:

Dueto aprior commitment,I will beunableto attendyourhearingon theabove
referencedmatteron Wednesdayevening,butI hopeyou will makethis letterpart ofthehearing
recordandpleasegive it dueconsideration.

I urgeyou to upholdthedecisionof theZoningEnforcementOfficer’s denialof themost
recentplan submittedby WalkerRealtyonbehalfof Next GenerationChildren’sCenter. This
plan is no differentandin factmoredetrimentalto thecommunitythantheprior planthat
Walker submittedonbehalfofNextGenerationbackin 2009. Theonly significantchangeis
thatthelot areais beingcombinedwith theadjoiningproperty,formerlytheKennedynursery
andlandscapingbusinesses.In factit is my understandingthat thereareseriousquestions
regardingtheability of Kennedyto alterbothits nurseryandlandscapinguseson theexisting
sitewhichI discusslater.

Themostsignificantissueis that theexpansionof the lot sizedoesnotcurethe
fundamentalproblemof this proposal:it is far outsidethemaximumnet floor area,provides
insufficientopenspace,createsamajorthreatto public safety,andis not in keepingwith the
characterof thetown, particularlygiventhatthis commercialoperationis situatedin theR-2
residentialzoningdistrict. Theproposedsiteis notcloseto anycommercialusesandnow
encroachesevenmoreon aresidentialneighborhoodmarkedby relatively small lots andsmall
homes. As with theprior proposal,NextGenerationshouldnotbeallowedto build a “factory-
size” child carefacility within theconfinesof aresidentialneighborhood.Ourzoningis clear;
weallow child carefacilities in residentialdistrictsonly wheresuchfacilities areconsistentwith
thesizeanddimensionalfeaturesofthesurroundingneighborhood.This proposalfails to meet
thattest.

TheZoningEnforcementOfficer’s deniallists severalreasonsfor denyingtheproject.
Thefirst two arecritically importantandshouldbe thebasisfor upholdinghis finding. First, the
townrecentlyamendedits zoningbylawto permita child carefacility in aresidentialdistrict to
be no largerthan2,500sq. ft. TheNextGenerationproposalis almostninetimes that sizeat
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21,290sq. ft.1 In June2009thetown amendedits zoningbylaw with regardto thepermittedsize
for Child Carefacilities in residentialdistricts. As adirectresultofthe initial Next Generation
proposalaswell asthis Board’sruling in thatmatter,thetowndeterminedthatits prior size
limitationof only 1,000 sq. ft. wasinsufficient. Throughcarefulanalysis,reviewof caselaw,
andstudyof informationregardingthesizeof otherchild carefacilities in townaswell as
residentialbuildings,thedimensionalregulationsfor child carefacilitieswerechangedto
increasetheallowedmaximumnet floor areato 2,500sq. ft. in R-2 districtsandup to 5,000sq.
ft. in R-10 districts. As wasdemonstratedattheTownMeetingpresentation,themaximumsize
of2,500 sq. ft. in theR-2district is reasonableandis intendedspecificallyto accommodate
stand-alonechild carefacilities in residentialzoningdistrictswhile alsomaintainingareasonable
andproportionaterelationshipto theresidentialbuildingsin thosezoningdistricts. To permit the
constructionof achild carecenterthatis almostninetimes theallowedsizewould resultin a
developmentthatis totally outof characterwith thesurroundingneighborhoodandwould defeat
thepurposeof theamendedby-law.

Theproponentreliesheavilyon theZBA’s languagein its prior decisionwhentheBoard
foundthatthe 1,000sq. ft. limitation wasunreasonableandundulyrestrictive. Suchrelianceon
the Board’sprior decisionis a redherringastheZoningBy-Law waschangedspecificallyin
orderto curethis problem. While 1,000sq. ft. might beconsideredoverly restrictive,2,500 sq.
ft. in theR-2 zoningdistrict is entirelyreasonable.Thepresentationat theJune2009 Town
Meetingdemonstratedthispointclearlywhenit showedthat mediannet floor areaofresidential
buildings in theR-2district is between2,000and2,500sq. ft. Furthermore,thepresentation
showedthatthesizeof otherdaycarecentersin town aregenerallylessthan2,500sq. ft. and
thosethatarein residentialdistrictsdo notexceed2,500sq. ft. Thus, this newsizelimitation is
entirelyreasonableandin keepingwith thecharacterandsizeof buildingsin ourresidential
neighborhoods.Theamendedbylaw wasspecificallydesignednot to overly limit theciting of a
daycarefacility in aresidentialdistrict whileprotectingtheresidentialcharacterof thearea.
This clearlymeetsthe legaltestof beingrelatedto a legitimatemunicipalconcern.2

The secondbasisfor thedenialis thefailureof theproposalto providesufficientopen
space. Ourzoningby-law requiresaminimumof 35% openspaceoutdoorexcludingplay areas
andexcludingperimeterlandscaping.Againthis requirementis to ensurethatthechild care
centerfit into thecharacterof theresidentialarea.Thisplanprovideslessthan30%openspace
andevensomeof thatis providedin arguablyvery creativeways. Again theplain factis thatthe
proposaldoesnot meetourzoningby-law which is sufficientgroundsfor denialandthatdenial
shouldbeupheldby this Boardastherequirementis fair andreasonable.

Although theZoningOfficer did not makeafinding regardingthenumberof parking
spaces,it appearsthattheproposalalsoviolatesthemaximumnumberof parkingspacesallowed
perouramendedzoningby law. Thebylaw statesthata minimumof onespaceper 10 children
plus onespacepereachstaffpersonon thelargestshift is themaximumallowednumberof

Thenetareashownon theplan is smaller,however,it appearsto excludebathrooms,which I believe

shouldbeincludedin thenet floor areacalculation.
2 Indeedtheproponentis free tobuild a facility of this sizein anon-residentialdistrict,orto build a2,500

sq. ft. facility at thepresentlocation. Suchafacility would beon thesamescaleasall othersuchfacilities
in town.
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parkingspaces.TheCenteris intendingto house262childrenandtheplanshows64 staff
peopleatpeakfor amaximumof 90 spaces,yet theplanshows91 spacesin excessof the
maximumnumberof spaces.Furthermore,thereis no supportingdatato showthebasisfor the
64 staffpeopleat peaktime. This seemsextremelyhigh andrepresentsaveryhigh proportionof
staffto children. TheBoardshouldrequestadditionalinformationtojustify this figure.

Of evengreaterconcernarethegeneralpublic safetyand traffic issuesrelatingto this
plan. Therevisedplanshowsthechild carecenterlocatedmuchcloserto thePublicSafety
facility thantheprior plan. Traffic alOngMain St. is alreadyhighly congested,particularlyat
rushhours,thesametime whenfamilieswould bedeliveringandpicking up theirchildrenat the
proposedsite. Thepotentialforbackupsonto Route2 aswell asgridlockon Route27 andthe
HaywardRoadintersectionareextremelylikely. Thepotentialto blocktheentranceandexit
from thePublicSafetyfacility is also highly likely whichcouldhavecatastrophiceffectsfor
emergencyresponse.

Theproposaldoesnotprovideatraffic study orevenan updateto theprior study,but
baselinetraffic continuesto getworse. I travelby this lot everydaybetween7:15 and7:30am
andtraffic exitingRoute2 eastheadingontoMain St is routinelybackedup, attimes onto Route
2 itself. Addinganother150 carsor moreatthis timeof day is simplyaskingfor adisaster. In
addition,this proposalwould negativelyimpactthe schools’transportationoperationandcause
furtherdelaysin deliveringchildrento thepublic schoolsandalsoraisesotherpublic safety
issuesincludingpedestriansafety. Theseschoolsincluding theregionalcampusandtheTwin
Schoolsarelocatedneartheproposedsitewhereover4,000studentsand400teachersandstaff
mustcomeandgo atapproximatelythesametime asthepeakdropoff andpickup timeswould
befor Next Generation.Thisproposalwill exacerbateanalreadybadtraffic situationbecause
theproposedchild carecenteris simply muchtoo large. It doesnotrequiremuchimaginationto
visualizethetraffic issuesat this locationbetween7 and9 amwhen260 familiesdelivertheir
children(not to mention60 ormoreteachersandadministrators),while manytown citizensare
enteringRoute2 to go to work, andschoolbusestraversethis locationto getchildrento school.

A final issuewith thisproposalis thatalthoughKennedy’snurserybusinessis exempted
asanagriculturaluse,thesamecannotbesaidforits landscapingbusinessandit wasonly
througha grandfatheringarrangementthatthe landscapingbusinesshasbeenallowedto continue
to operate.With its changein location,thelandscapingbusinesscannotbepermittedto continue
to operateasin thepast. This issueshouldbeexploredfurtherby theBoardandKennedymust
bemadeawareof this fact. If he is not allowedto operatethelandscapingbusiness,hemay
decidenot to sellhis propertyto Walker. Theplanalsoprovidesno detailsregardingthe
Kennedynurseryandlandscapingbusinessuses.Currently,thebusinessesutilize spacedirectly
acrossthestreeton theeastsideof Main St.andthereis alreadyconcernregardingworkersand
customerswalking acrossaverybusystreet. No crosswalkor othersafetymeasuresareshown
on theplan. With theproposedrelocationofthe Kennedybusinessesto thesouth,themovement
acrossthestreetwill befurtherexacerbated,causingsignificantsafetyconcernsfor workersand
customers.

Lastspringat TownMeetingthetown votedvirtually unanimouslyto supporta
resolutionthatexpressedoppositionto NextGenerationcoming to Acton at 352Main St. Last
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night theSelectmenvotedto opposethisproject,expressingawillingnessto continueto litigate,
andtownstaffhasprovidedcommentsindicating significantproblemswith this proposal. No
onein Acton wantsthis daycarefacility at this location. I urgetheBoardto upholdtheZoning
EnforcementOfficer’s decision. This is clearlywithin theBoard’sauthorityto enforce
reasonableregulationsconcerningthebulkandheightof structures.OurZoningBy-Laws,
particularlythechangesthatweremadeat theJune2009specialTownMeetingarereasonable
regulationsthatarenotunduly restrictiveandprotectlegitimatemunicipalconcerns.

Verytruly yours,

PeterK. Ashton
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